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INTRODUCTION

| have prepared this short rebuttal proof to address in writing selected matters raised in the written
evidence of Mr Ben Pycroft and Mr Stephen Harris. For the avoidance of doubt, where issues are

not addressed herein it should not be interpreted as an acceptance of the appellant’s position.

HOUSING REQUIREMENT

The housing requirement is one of the two issues for the Inquiry. Both main parties recognise that a
review of the housing requirement was undertaken in 2017 through the production of a SHMA and
then the signing of MOU1. Mr Pycroft’'s evidence however goes on to state in Para 7.21 — 7.22 that
whilst the review of CS Policy 4 took place before the July 2018 Framework was published and the
standard method introduced, the Framework is clear that it should continue to be used for five year
land supply purposes. Footnote 37, he says, was introduced without any transitional arrangements.
He argues, in effect, that a review can only happen once every five years. He draws these

conclusions having regard to Para 68-005 in the Housing Supply and Delivery Section of the PPG.

The evidence of the appellant’s witnesses on this matter have had no regard to the specific section
of the PPG which deals with Plan Reviews, which is contained within Section 61 (Plan Making).
This is particularly surprising given a) this is the element of the PPG which is of direct relevance to
the interpretation of Footnote 37; and b) this was considered at the previous appeal and by the
High Court in its review of the previous decision in this Case, in particular in Ground 3. Indeed,
Dove J held that the Claimant need to succeed on both Ground 1 and Ground 3, in order for the

claim to succeed (on Ground 1).

| have set out what the PPG says in Para 61-062 regarding How often a plan or policies should be
reviewed in Para 5.10 in my Main Proof. Having regard to Paras 61-062 and 61-065 in the PPG

together with the High Court’s findings in respect of Ground 3, it is clear that:

a). Reviews can be undertaken more frequently than every five years, the PPG stating that policies
should be reviewed ‘at least once every five years’ in Para 61-062. It can thus clearly occur
more frequently and, in particular, where there has been a significant change in national policy

(as here);

b) It is clear that where a review has been undertaken prior to the publication of the revised NPPF

(which was first in July 2018), but within the last 5 years, “then the plan will continue to
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constitute the up-to-date plan policies unless there have been significant changes as
outlined below.” Specific consideration does therefore need to be given to whether significant

changes have occurred. The approach taken in my evidence is consistent with this.

¢). The third component of this Para in the PPG goes on to consider circumstances which relevant
strategic policies may require review earlier than the statutory minimum of 5 years and
provides examples of ‘significant changes’ which might mean this is necessary. It refers
specifically to a significant change in the housing need having regard to a difference between

the standard method and the plan requirement.

The High Court in Ground 3 found that it would be permissible to find the emergence of a local
housing need figure which is significantly reduced from that in an extant development plan policy
as having the potential to amount to a significant change; and by implication for a development
plan policy to be rendered out-of-date. Dove J’'s conclusions are set out in Paras 42 and 43 of the

Judgement and state:

“Turning to ground 3, it needs to be borne in mind that the passage from the PPG in
relation to the need to review plans when there has been a significant change arose in the
context of the arguments about whether or not Core Strategy Policy 4(a) was out of date
and, in particular, was relied upon in paragraph 37 of the decision as one of the reasons for
the Inspector’s conclusion that Core Strategy Policy 4(a) was out of date. Whilst it is fair to
observe that the only significant change specifically instanced in the PPG is where a
housing requirement is found to be significantly below the number generated using the
standard method, in my view this passage of the PPG needs to be read purposefully and
as a whole. The third paragraph of the passage of guidance makes clear that a plan will
continue to be treated as up to date “unless there have been significant changes as
outlined below”. The following paragraph provides some examples where there may have
been significant change but, as Mr Cannock points out, the question of whether or not
there has been a significant change warranting a review of the plan on the basis that it is

not up to date is not curtailed or circumscribed by the contents of the final paragraph.

There may be many material changes in the planning circumstances of a local authority’s
area which would properly render their existing plan policies out of date and in need of
whole or partial review. | am unable to accept Mr Fraser's submission that it is
impermissible to regard the emergence of a local housing need figure which is greatly
reduced from that in an extant development plan policy as having the potential to amount
to a significant change. Whilst he is entitled to point to the wider national planning policy
context of boosting significantly the supply of housing land, as Mr Cannock points out in his
submissions, the use of the standard method to derive local housing need is part and
parcel of the Framework’s policies to achieve that objective. Moreover, the question of

whether or not any change in circumstances is significant is one which has to be taken on
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the basis of not only the salient facts of the case, but also other national and local planning
policy considerations which may be involved. In short, in my view, the language of the
PPG and its proper interpretation did not constrain the Inspector and preclude her
from reaching the conclusion that she did, namely that the significant difference
between the housing requirement in Core Strategy Policy 4(a) and that generated by
the standard method was capable of amounting to a significant change rendering
Core Strategy Policy 4(a) out of date. That was a planning judgment which she was

entitled to reach and was properly reasoned in her conclusions.” (Emphasis added)

The wording of both PPG 61-062 and the consideration of this issue in the High Court relate to the
local housing need calculated using the standard method. Dove J held that it was permissible for
the difference between the standard method LHN and the Core Strategy Policy 4 figure for South
Ribble to amount to a significant change rendering the housing requirement in the Core Strategy

out-of-date.

My Pycroft's evidence gives no consideration to whether significant changes have occurred in the

scale of housing need.

The Housing Study

Mr Pycroft is critical of the evidence in the Housing Study (CD1.7) which informed the second
review (culminating in MOU2), arguing in Para 7.35 of his evidence that “unlike the SHMA, the
Housing Study does not provide an assessment of housing need” and “the housing study does not
seek to replace the SHMA, which remains the Council’s only evidence in relation to housing need.”
This is not a material criticism and appears to fundamentally misunderstand the nature of the
significant change which national policy has brought in. For the reasons set out in my main Proof in
Paras 5.31 — 5.36, the Government has replaced the process of defining OAN which was used in
the SHMA with the standard method as a simpler, quicker and more transparent means of
establishing an area’s housing need. There is, therefore, no need for the Housing Study to
undertake an assessment of housing to “replace” the SHMA because this is precisely what the
NPPF/NPPG has done with the introduction of LHN and the standard methodology.

Indeed, one of the main reasons for the introduction of the Standard Methodology was to avoid
LPA’s having to undertake time-consuming, costly and complex assessments of housing need in
SHMASs.

The SHMA OAN analysis is plainly out-of-date and inconsistent with the standard methodology in
the NPPF. It followed a methodology for calculating housing need in Planning Practice Guidance

which has since been substantively removed and superseded. There was, therefore, no need for
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2.12

2.13

2.14

2.15

the Housing Study to additionally consider the LPA’s housing need, as this is set by the standard
methodology.

The standard method figure, and the difference to the Policy 4 housing requirement, is clearly

material to whether the housing requirement is up-to-date (as Dove J has expressly decided).

The JAC Report of 4" June 2019 (CD5.1) states that the Housing Study was commissioned to
provide the necessary housing needs analysis required by the NPPF. This is again referred to in
the Paper to the report to the 3 September 2019 meeting (CD5.2, Para 9). The fundamental
element of the change in national policy for housing introduced by the revised NPPF was the
introduction of the standard method, replacing the approach to calculating OAN which had been
used in the 2017 SHMA.

The Housing Study does not fully replace the SHMA, as there were elements of the SHMA which
did not need updating, such as its assessment of the housing market geography and baseline
housing stock profile (which relied principally on 2011 Census data) but the fundamental change in
approach to how overall housing need was expected to be calculated introduced through the
revised NPPF clearly meant that the SHMA analysis of overall housing need required

reconsideration.

My Pycroft seeks to develop the point in Paras 7.36 — 7.39 of his main Proof having regard to PPG
Para 2a-010, the City Deal and the need for affordable housing. | will address each point in turn.

However before | do, it is worth setting out two more general points.

First, NPPF Para 60 directs that local housing need should be assessed using the standard
method “unless exceptional circumstances justify an alternative approach.” This is a high bar and
demonstrates that the Government clearly expects the standard method to be used in the usual
course of events. Further, | do not see that there are exceptional circumstances in this Case to
deviate from use of the standard method in the determination of Appeals in this Housing Market
Area. Indeed, that has been the position in Chorley (see Pear Tree Lane Decision, CD6.2) and |
consider that there should be consistency in the figures used for the determination of 5YHLS
across the HMA. In this case, the Appellant’s approach would lead to be a materially different
approach being taken between a) Preston/South Ribble; and b) Chorley, when they are in the
same HMA.

Secondly, | note that the PPG definition of LHN has been amended by Government with the
intention of limiting consideration of these issues in a decision-making context such as this. It

defines local housing need as follows:
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“The number of homes identified as being needed through the application of the standard
method set out in national planning guidance (or, in the context of preparing strategic
policies only, this may be calculated using a justified alternative approach as provided for in
paragraph 60 of this Framework).”

It is clear from this that it is not (respectfully) for an Inspector in a s78 inquiry to seek to resolve
whether a figure above the standard method should be planned for in the future through the Local
Plan process. This is consistent with the two-stage approach adopted by the Court of Appeal in
Hunston.

Accordingly, despite the points raised by Mr Pycroft (Paras 7.28 — 7.48), this appeal falls to be
determined on the basis of either the figure in Policy 4 JCS or the figure derived from the standard
method. There is no basis on which this appeal can be determined on the basis of the standard

method figure plus an uplift.

The City Deal

Para 2a-010 in the PPG identifies circumstances where it may be the case that housing need
exceeds past trends, It sets out that such circumstances may include where there are “growth
strategies for an area that are likely to be deliverable, for example where funding is in place to
promote and facilitate additional growth (e.g. housing deals)”, or “strategic infrastructure

improvements that are likely to drive an increase in the homes needed locally.”

The Housing Study considered this (CD1.7, Paras 3.28 — 3.37) and, as | set out in my main Proof
at Para 5.82, Iceni found that the City Deal would help to unlock a number of housing and
employment sites (addressing infrastructure constraints to delivery of supply) but did not suggest or
indicate a higher level of housing need (CD1.7 Para 3.37).

The City Deal is not an expression of housing need and should not be treated as such. The City
Deal is not a Development Plan (or any other form of adopted policy) and should not override

national and local policy. Rather, it is a delivery vehicle only, to provide infrastructure in the area.

I note the following at paragraph 6.65 of Mr Harris' main Proof: “It cannot be said that the lack of
delivery is due to developers not delivering as from my experience the LPA has sought to delay
and frustrate allocated sites from getting planning permission which has resulted in planning
refusals and appeals.” This is clearly a throw away comment with no evidence to support that

position. The LPA denies that it has sought to delay and frustrate allocated sites. Of the larger
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named City Deal sites in South Ribble,! all bar the Vernon Carus Site and Pickering’s Farm have
got at least outline planning permission and most have a detailed implementable consent. In the
case of Pickering’s Farm, a masterplan and an outline application have been submitted to South
Ribble as the LPA. They will be determined in due course. Mr Harris' assertion is therefore

unfounded.

Both Mr Harris and Mr Pycroft refer to the City Deal having a target of 2024 for delivery. The
agreed City Deal Heads of Terms have a “run-on” included within them, which provides for a 10+5
year City Deal. This would take the City Deal to a 2029 end date. That allowance is built in
deliberately due to the likelihood of changes in the housing market within the Preston and South

Ribble area during such a timeframe.

The City Deal is currently undergoing a mid-term review and is currently in discussion between the
City Deal partners. These discussions are not yet concluded. The conclusion in both Mr Harris and
Mr Pycroft submissions are simplistic, in that they think the way forward is purely about housing
numbers. Indeed, a number of options are being discussed between the City Deal partners as part
of the review which may include re-prioritising infrastructure provision to reduce infrastructure costs

and different ways of funding that are not reliant on income generated from housing provision.

The Councils and | have had regard to these issues and concluded that the City Deal should not be
confused with the true expression of need, which is clearly stated in national policy as the standard
method. The City Deal does not provide a basis for departing from the level of housing need set out

in national policy through the standard methodology.

Affordable Housing Need

Mr Pycroft states in Para 7.39 of his main Proof that the annual net need for affordable housing in
South Ribble is 208 per annum, which is higher than the local housing need using the standard
method. However the Housing Study makes no recommendation that the housing requirement
figure should be higher than the standard method. This is not part of the calculation of housing
need for the purposes of the NPPF. Rather, this might be an issue for the next iteration of the local

plan.

The Housing Study makes no recommendation that the housing requirement figure should be
higher than the standard method because there was no clear evidential basis for doing so. It is

important to understand that the affordable housing need is not an expression of net additional

1 Pickerings Farm, Moss Side Test Track, Hatherleigh, Vernon Carus, Altcar Lane, Lostock Hall Gasworks
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households requiring homes. It is a function (to a significant degree) of a tenure imbalance within

the existing housing stock (see CD1.7 Para 5.47).

Of the components of the need (as shown below), newly-forming households is derived from
household projections which are already counted within the standard method. Existing households
falling into need are existing households now who by moving would release their existing property
for another household. There is therefore no additional housing needed to house these

households.

The current need does include some additional households who are either homeless or concealed.
The detailed analysis for South Ribble showed 622 households with a current need, of which 342
were concealed or homeless. However, the affordability adjustment in the standard method of 16%
(see CD1.7 Table 3.2) would deliver an additional 502 dwellings over the 18 year period

considered, more than addressing the scale of concealed/ overcrowded households.

Table 2.1  Estimated Need for Rented Affordable Housing (per annum) — 2018-36

Central
Chorley Preston South Ribble .
Lancashire
Current need 30 76 35 141
Newly forming households 360 418 283 1,061
Existing households falling into
163 311 128 602
need
Total Gross Need 553 806 445 1,804
Re-let Supply 369 631 273 1,273
Net Need 184 175 172 530

The SHMA took account of Kings Lynn & West Norfolk BC v SSCLG & Elm Park Holdings
[2015] EWHC 2464 (Admin) which | enclose as Appendix A2. As the SHMA outlines in Paras
6.75 — 6.79, this set out that affordable housing needs should be considered in determining the
OAN but there is no requirement for the affordable need to be met in full, as in practice very often
the calculation of unmet affordable housing need will produce a figure which the authority has little

or no prospect of delivering in practice.

Having regard to the affordable housing evidence, the 2017 SHMA recommended a 10% uplift was
applied to the demographic starting point to take account of the affordable housing need (CD1.4
Para 10.26). The standard method affordability adjustment is a higher (14%) adjustment. The
affordable housing need does not therefore provide a basis per se for concluding that the Core

Strategy figure remains up-to-date.
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Economic Growth

The other main consideration in the SHMA related to supporting economic growth. As | have
explained in my main Proof in Para 5.84, the inclusion of a step seeking to align housing need and
economic growth has been specifically removed by Government in calculating housing need. The
methodology employed by the SHMA is inconsistent with the NPPF/NPPG and the standard
methodology.

Scope of the Housing Study

Mr Pycroft' contention (in Paras 7.29 — 7.33 of his Main Proof) that the Housing Study was
somehow limited in scope is incorrect. | interpret the reference in the JAC Report of 29t Jan 2019
to a ‘brief’ housing study as a recognition that it could build on elements of the work in the SHMA
(such as on the housing market geography, characteristics of the local housing market etc). Para
16 is, however, clear that the purpose was to “meet the requirements of the NPPF” and this was
again referred to in the 4" June and 3 September 2019 JAC Reports (CD5.1 and CD5.2) to which
Mr Pycoft refers (at Paras 7.30 and 7.32).

As | have set out, both in my main Proof and here, the fundamental element of the change in
national policy for housing introduced by the revised NPPF was the introduction of the standard
method, replacing the approach to calculating OAN which had been used in the 2017 SHMA. A

central element of the rationale for the Housing Study was to consider this.

| consider that the Housing Study’s analysis of overall housing need replaces and supersedes that

in the SHMA. | can be very clear about this having been closely involved in preparing both reports.

Implications

Having considered the issues raised by Mr Pycroft regarding the housing requirement alongside
the evidence set out in my Proof, | remain firmly of the review that the Housing Study represents
proportional, relevant and up-to-date evidence from which the conclusion that Policy 4 is out-of-

date can be drawn.

My conclusions are reinforced by Mr Harris’ commentary in Para 6.87 that the standard method
shows a radically different distribution of housing across the HMA to that in CS Policy 4 which

supports the case that Policy 4 is out-of-date.

In respect of Mr Pycroft's comments on the 2020 Pear Tree Lane Appeal Decision (CD6.2), it is
correct and should be noted that neither of the main parties (neither developer nor LPA) considered
Policy 4 to be up-to-date (Para 20). That is consistent with the case of South Ribble at this Inquiry

and Preston CC at the Cardwell Farm Inquiry. Further, having appeared at the Pear Tree Lane
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Inquiry, | know that the Inspector heard evidence on the background, the SHMA, the Housing
Study and both MOUs and came to the conclusion in Para 48 that Policy 4 was out-of-date having
regard to the date of the RS evidence, and the introduction of the standard method. The Inspector
described national policy as being ‘very different’ to that in 2017 (Para 34). This decision on this
point is a material consideration of very significant weight in the determination of this Appeal and

has informed (to an extent) the position of this LPA.

It is clearly appropriate that there is a consistent basis for applying the housing requirement across
the three authorities. That basis should be the housing need figure derived applying the standard
methodology figure in up-to-date NPPF. Indeed, as Dove J held (supra), it is the application of the

standard methodology which seeks to boost significantly the supply of housing.

HISTORICAL HOUSING DELIVERY

Mr Pycroft's evidence sets out in Tables 3.1 — 3.6 and Charts 3.1 — 3.6 a comparative assessment
of previous forecasts of housing supply against recorded dwelling completions. | do not consider

this to be of any material assistance to the Inquiry and/or the determination of this Appeal.

Firstly, | would comment that there is a conceptual difference between the deliverable supply and
what is delivered. This was addressed by the Court of Appeal in St Modwen v. SSCLG & East
Riding of York Council? which found that deliverability is not the same as delivery and outlining that
the fact a site is capable of being delivered does not mean that it necessary will be, because
(essentially beyond the granting of planning consent) a local authority cannot control whether or

when a landowner or housebuilder brings a site forwards.

Secondly, | would note Mr Pycroft's conclusions at Para 3.3 that this historical difference between
delivery expectation and delivery is because of a heavy reliance on sites without detailed planning
permission which have not come forward as expected. However, for the purposes of this Inquiry, |
note that there is now a reasonably narrow difference in the main parties’ assessment of the
deliverable supply where there are just two sites remaining in dispute. In that context, previous

criticisms of previous assessments on materially different evidence is of no material relevance.

2 St Modwen Developments Ltd v SSCLG & East Riding of Yorkshire Council [2017] EWCA Civ 1643
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5.2

Indeed, the LPA does not consider the difference in the assessed supply (which is marginal and
relates to 2 sites and a windfall allowance) to be material to any issue on either the LPA's or the

Appellant's written evidence.

AFFORDABLE HOUSING

Ben Pycroft's Appendix B11 seeks to set out a trajectory of affordable housing. | have considered
this, with assistance from the Council’s Strategic Housing Officer, and consider that the current
information indicates delivery of 340+ affordable homes over the five year period. My updated table

is included as Appendix A2.

| would also note that the table of affordable housing completions historically presented in Ben
Pycroft’'s evidence in his Table 13.2 relates to new-build development only. | have compared this to
MHCLG Live Table 1011C (Affordable Housing Supply Statistics) which additionally measures
affordable housing delivery through other means, including purchase of existing properties. This
indicates that over the 2003-20 period, affordable housing supply in South Ribble was 1011
dwellings — 26% higher than indicated by Mr Pycroft.

The potential for the tenure imbalance to be shifted through purchase of existing stock by the

Council/ Registered Providers is entirely overlooked in Mr Pycroft's evidence.

SAFEGUARDED LAND

Mr Harris claims in Paras 5.1 and 5.2 that the site falls in an area specifically identified for growth in
the development plan forming part of a strategic location south of Penwortham/ north of Farington.
He goes on in Para 5.7 to outline his view that the safeguarding of the land establishes that the use
and location of this land is suitable for meeting South Ribble’s development needs if required. This

is not correct.

A broad location was identified in the Core Strategy, but this has since been refined through the
2015 Local Plan which allocates the Pickerings Farm Site (EE) and safeguards land in S2 and S3.

The Local Plan has thus addressed where development will occur within the broad location.

10
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The application site is not adjacent to Site EE, as Mr Harris suggests in Para 6.100 in his Proof, but

is separated from it by other safeguarded land (Site S2).

I note that whilst Mr Harris sets out that he provided representations to and attended the Local Plan
Examination, he makes no reference in his Proof to the Inspector’s Report (CD1.14). Paras 48 and
49 therein noted in respect of S3 that "the Council’s assessment of the sites was that they form part
of a separation and natural break in the built environment between the built-up areas of
Penwortham, Farington and Lostock Hall." This was one of the reasons the Inspector cites in the
safeguarding of this land. It is therefore wrong to conclude, as Mr Harris does, that the
safeguarding establishes the use of the land for meeting housing need at some point in the future.
It does not — the land could equally be designated in a future plan as a settlement gap or green
infrastructure. The position is addressed in the NPPF at 139(c) and (d). The site is identified to
meet "longer term development needs stretching well beyond the plan period" (if there is such a
development need). Safeguarded land is not allocated and "should only be granted following an
update to a plan which proposes the development”. There is no such plan which proposes the site
for development at all. The proposal is therefore contrary to the development plan and NPPF
139(c) and (d).

Mr Harris’ suggestion in Para 7.12 — 7.17 in his Proof that the Council’'s concerns regarding
comprehensive development can be boiled down essentially to how the site is accessed
fundamentally misses the point regarding the Council's concerns regarding its inability to
coordinate development in a sensitive area, the separation and natural break between settlements,
coordination of infrastructure provision, and effective public engagement through the process. Mr
Harris’ evidence does not address these issues. Indeed, this was the conclusion of the Inspector in
refusing the appeal after the last Inquiry (in part of the decision which was not the subject of

challenge).

11
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02/03/2021 Borough Council of Kings Lynn And West Norfolk v Secretary of State for Communities And Local Government & Anor [2015] EWH...

Timothy Leader (Marc Samuels for judgment only)(instructed by Borough Council of Kings Lynn)
appeared on behalf of the Claimant
Zack Simons (instructed by Government Legal Department) appeared on behalf of the Defendant
James Corbet Burcher (Nina Pindham for judgment only) (instructed) appeared on behalf of the
Second Defendant

HTML VERSION OF JUDGMENT (APPROVED)

Crown Copyright ©

1. MR JUSTICE DOVE: Clenchwarton is a village to the west of King's Lynn. In the July 2011 Core
Strategy published and adopted by the claimant, it is identified as a key rural service centre which is
suitable for local scale development. The claimant is the local planning authority for the area
concerned and the second defendant is the owner of the Foster's Sports Ground, Main Road in
Clenchwarton. It is a site towards the western end of the settlement within land designated countryside
in the proposals map of the 1998 King's Lynn and West Norfolk local plan.

2. On the 2 November 2011 the second defendant applied for outline planning permission for 75
dwellings which was refused by the claimant and there was an appeal to the first defendant. That
appeal was dismissed on 12 November 2012. The issues which were included in the determination of
that appeal were whether or not the claimant could demonstrate a five-year supply of housing land.
The Inspector in determining that appeal concluded as follows:

"8. Taking account of the housing completions between 2001 and 2011, there
is a total five year housing requirement for 3,275 dwellings. Adding an
additional 5% buffer, in accordance with paragraph 47 of the National
Planning Policy Framework (framework). The 5 year requirement rises to
3,439 dwellings, which is equivalent to 688 dwellings per annum.

9. The Council's Annual Monitoring Report, December 2011, published

in April 2012, identifies a supply of sites for 3,276 which equates to some
4.76 years' supply. However, paragraph 48 of the Framework permits making
an allowance for windfall sites within the 5 year supply where Councils have
compelling evidence that such sites have consistently become available in the
local area and will continue to provide a reliable source of supply. Given the
Council's experience of the contribution of windfall sites to the housing
supply over an 11 year period, together with the unusually large geographical
area of the Borough and the high number of settlements within the Borough, I
accept that the Council's suggested allowances for windfall sites based on
70% of past rates, is realistic in this instance. On this basis, there is a
deliverable housing land supply of around 6.03 years."

3. Following that decision, the second defendant reconsidered its position. It amended its proposal to 40
dwellings to respond to criticisms raised by the Inspector in respect of landscape impact. On
12 December 2013 the Court of Appeal decision in the case of City and District Council of St Albans v
Hunston Properties Limited and the Secretary of State [2013] EWCA Civ 1610 was handed down with
its implications in relation to the interpretation of paragraph 47 of the NPPF (hereafter "the
Framework") to the housing requirement when calculating a five-year supply of housing. It is
worthwhile at this stage to set out the relevant provisions of the Framework in paragraph 47 which are
as follows:

"47. To boost significantly the supply of housing, local planning authorities
should:

o use their evidence base to ensure that their Local Plan meets the full, objectively
assessed needs for market and affordable housing in the housing market area, as far
as 1s consistent with the policies set out in this Framework, including identifying

https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Admin/2015/2464 .htmI&query=(EWHC)+AND+ (2464 )#disp1 2/15


https://www.bailii.org/ew/cases/EWCA/Civ/2013/1610.html

02/03/2021 Borough Council of Kings Lynn And West Norfolk v Secretary of State for Communities And Local Government & Anor [2015] EWH...

key sites which are critical to the delivery of the housing strategy over the planned
period;

o identify and update annually a supply of specific deliverable sites sufficient to
provide five years worth of housing against their housing requirements with
an additional buffer of 5% (moved forward from later in the plan period) to ensure
choice and competition in the market for land. Where there has been a record of
persistent under delivery of housing, local planning authorities should increase the
buffer to 20% (moved forward from later in the plan period) to provide a realistic
prospect of achieving the planned supply and to ensure choice and competition in
the market for land..."

4. On 27 July 2013 the second defendant applied for outline planning permission for 40 dwellings. The
application was refused on 22 November 2013 by the claimant and the second defendant appealed.
The appeal was determined by one of the first defendant's Inspectors using the hearing mode of appeal
determination. The procedures in relation to the hearing evolved in the following manner. Firstly, the
second defendant's statement of case prepared in May 2014 arrived with the claimant in early June.
Secondly, on 12 September 2014, the claimant prepared and submitted a response to that document.
Thirdly, on 28 November 2014, the second defendant responded to the claimant's case in relation to
housing land supply. Fourthly, on the 2 December 2014, the planning Inspectorate on behalf of the first
defendant requested that the claimant clarify its position on the housing land supply evidence provided
by the second defendant in a further submission due by 5 December 2014. Fifthly and finally, on
5 December 2014, the claimant submitted (in accordance with the request which had been made by the
Planning Inspectorate)further documentation in support of its position in relation to housing land

supply.

5. As will be evident from that chronology, once again the question of whether or not the claimant
enjoyed a five year supply of housing land was in issue. A number of the ingredients of the calculation
were, in particular, at odds between the claimant and the second defendant so far as is relevant to this
case. They were as follows:

(a) The requirement. The claimant still relied upon the
requirement from its Core Strategy as representing their Full
Objectively Assessed Need for housing (FOAN) reliant on the
Core Strategy housing figure of 660 dwellings per annum. They
had taken into account work which they had commissioned as

a Strategic Housing Market Assessment (SHMA) and considered
that it corroborated the figure which was in their Core Strategy.
This SHMA exercise which was prepared as part of the evidence
base for the emerging local plan showed a FOAN of 690
dwellings per annum. The second defendant's consultants
contended that the SHMA analysis was incomplete and did not
account for either existing unmet need (which had been deduced
from the SHMA as standing at around 1500 dwellings at the time
of the second defendant's analysis), or the rate of vacancies at a
rate of 3 per cent derived from the 2011 census, or second homes
together with the vacancies at a rate of 14.9 per cent (again
derived from the figure for household spaces with no usual
residents which was provided by the 2011 census data). Adding
vacancies alone gave (in the second defendant's analysis) an
annual figure of 711 dwellings per annum; adding vacancies and
second homes gave a figure of 793 dwellings per annum and
finally, adding an element of unmet need together with vacancies
and second homes, gave a total figure of 872 dwellings per
annum.

(b)The buffer. The second issue was whether the claimant was a five per cent
or a 20 per cent authority. Although initially the second defendant's
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consultants had accepted that the claimant was a five per cent authority, they
subsequently contended for 20 per cent on the basis that in the previous

6 years the claimant had not met the Core Strategy requirement of 660
dwellings per annum, and that since 2001 the annual average of completions
had been 622 dwellings per annum, again below the Core Strategy target. The
claimant responded by pointing out that the 622 dwellings per annum figure
covered a period of economic recession and further argued that development
rates were rising as a result of the production of a site allocation document
which was about to proceed to its pre-submission stage. A graph was
produced by the claimant illustrating the broad correlation between
completion rates and the Core Strategy requirements.

(c) The question of windfalls. By the time of the hearing, the differences
between the claimant and the second defendant were as follows. The
claimant, based on past trends, relied upon a supply from large windfalls of
670 dwellings and the second defendant allowed for none. In relation to small
windfalls, again based on past trends, the claimant included 470 dwellings
within their five-year supply and the second defendant, who had vacillated
between a number of positions on this issue, finally decided to include 268
dwellings.

(d) Allocations emerging in the pre-submission Site Allocations and
Development Management Document. These were also the subject of
contention. They were contained in a document which had been approved for
consultation by the claimant on 27 November 2014. That consultation was
due to occur in January and February 2015. The claimant included some
2,303 dwellings from this source of supply in their five-year calculation. The
second defendant allowed none.

6. The hearing was allocated two days. At the hearing the Inspector led a discussion of the issues
following an agenda which he had constructed for this purpose. The third issue on that agenda was
housing land supply. When the claimant came to present its case following the submissions on behalf
of the second defendant, it became clear that owing to computer problems the claimant's submissions
of 5 December 2012 together with the supporting documentation had not in fact been received by the
Inspector and he had not seen them. Copies were provided to him at the hearing. The Inspector chose
to press on without adjourning to read the documentation. Mr Jermany who was not leading the
counsel's case (which was in fact led by the case officer for the application, Mrs Wood-Handy) but
who was its expert on housing land supply, records his concerns in relation to what occurred in
a witness statement as follows:

"I felt at a disadvantage trying to pick out relevant parts of my statement,
without reading it in full, while knowing that Inspector had not had a chance
to read it and had not had a chance to understand and review the supporting
documents in advance and to properly question me and Hannah [Mrs Wood-
Handy] about them."

7. It is apparent from a contemporaneous note provided by one of the second defendant's team at the
hearing, that the discussion ranged over each of the disputed elements which I have set out above. In
relation to the emerging allocations, reference was made during the course of the of discussion to the
case of Wainhomes (South West) Holdings Limited v Secretary of State [2013] *EWHC% 597 to

Borough Council of Kings Lynn And West Norfolk v Secretary of State for Communities And Local Government & Anor [2015] EWH...

which I shall turn shortly. In relation to the appropriate FOAN for consideration in calculating the five-

year housing supply, mention was made of the case of Hunston Properties.

8. On 2 January 2015 the decision on the appeal was published and the appeal was allowed. The
Inspector's conclusions on housing land supply were set out as follows.

"6. The Council considers the CS figure of 16,500 dwellings in the period
2001 to 2026 (660 dwellings per annum) to be the correct requirement and
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claims that the 2013 Strategic Housing Market Assessment (SHMA) update
still supports that as a realistic figure. The Council's methodology was used in
the previous appeal relating to 75 dwellings and was not challenged in the
High Court. However, the CS is based on what are now old household
projections. Indeed the Council notes that the Framework 'makes reference to
keeping plans up to date and therefore under review' and the Inspector in the
previous appeal states at paragraph 12 of her decision, issued

in November 2012, that 'The Council will need to re-visit its housing
provision in the light of more recent household projections and to keep its
housing supply in line with the evidence base in the future'. That is the
approach adopted by the appellant in this case.

7. Indeed, the SHMA explains that there would be a requirement of 690
households per annum. Households do not equate to dwellings and allowance
should be made for vacancies and second homes. The 2011 census records
that King's Lynn has 14.9% vacancies and second homes, which would give
a full objectively assessed need (FOAN) of 793 dwellings a year. If, as a
minimum, only vacancies are considered, it is generally recognised that a
figure of 3% should be used giving a requirement of 711 dwellings per
annum. A minimum of 51 additional dwellings a year, and possibly as many
as 133, over and above the CS requirement of 660 does not suggest that the
CS requirement is still realistic. Indeed, over a 15 year period that equates to
a minimum need for in excess of 750 additional dwellings.

Considering the appropriate buffer to be applied, Framework paragraph 47 indicates that a 5% buffer
should be added 'to ensure choice and competition.'! However, where there has been a record of
persistent under delivery, the buffer should be increased to 20%. The Guidance confirms that there is
no universal test for persistent under delivery and sets out that the assessment of local delivery is likely
to be more robust if a longer term view is taken.

In each of the last 6 years the Council has failed to achieve its requirement of 660 dwellings per annum
and has only averaged 447 dwellings a year. The Council notes that the trend from 2011 to 2014,
which includes the recession between 2008 and 2013, is running at 622 dwellings per annum.
Although development rates are rising, and the Council published its Pre-Submission Site Allocations
and Development Management Document in October, which it is acknowledged would release the full
plan provision of new sites, the long term trend is behind the target of 660 dwellings per annum with

a shortfall of some 487 dwellings in the period to date. This indicates that the Council has persistently
under provided and so a 20% buffer should be applied....

In relation to windfalls, paragraph 48 of the Framework states that an allowance can be made in the
five year supply if there is compelling evidence that such sites have consistently become available in
the local area, and will continue to provide a reliable source. Between 2001 and 2014, 49% of total
completions in the Borough were from windfall sites, and 59% of those were from large sites of more
than 10 dwellings. Given that the Council is seeking to adopt a new policy to allow infilling in the
smaller villages and hamlets, small sites are likely to continue to provide a reliable source of windfalls.
However, given the publication of the Pre-Submission Site Allocations and Development Management
Document releasing the full plan provision of new sites, it is likely that the majority of large sites
would come from allocations. Rather than there being compelling evidence, as the Framework
requires, there is at best only a possibility that some completions would come from large site windfalls
and these should therefore be discounted.

The appellant raised three queries relating to permissions. Whilst 302 dwellings are under construction
at Hillingdon Square, the net result of development is the loss of 17 units. The Council accepts this and
-17 is now included in the Housing Trajectory. Secondly, in respect of the Nar Ouse Regeneration Area
(NORA), the appellant considers that only 300 of the 554 with outline planning permission are likely
to be completed in the 5 year period. Whilst Reserved Matters permissions were granted for a further
185 on 1 December 2014, and a preferred bidder has been approved to deliver 600 units by 2020 on
Council and Homes and Community Agency land, there is little evidence to counteract the appellant's
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13.

14.

15.

16.

17.

18.

19.

20.

view. Finally, permission on a site north of Gaywood River, King's Lynn has lapsed and an application
for 95 dwellings was subsequently refused although a revised application has just been submitted with
the applicant claiming to have overcome the outstanding reason for refusal from appeal.

The parties disagree on the figures but again the appellant's are more robust,
despite the Council's view that the Guidance on what are deliverable sites,
would give greater flexibility and add to the potential 5 year supply of sites.

Given the conclusions above, the appellant's calculations are preferred and show that rather than
having a 7.51 year supply (based on CS and 5% buffer) as the Council maintains, there would only be
a 1.91 year housing supply (based on 2011 housing projections and a 20% buffer). Notwithstanding the
Council's view that the policies in CS are consistent with the Framework, as there is no 5 year supply
the housing policies, including policies defining settlement boundaries cannot be the regarded as up-
to-date. Housing applications should, therefore, be considered in the context of the presumption in
favour of sustainable development, in accordance with the aims of the Framework."

Having considered all of the other matters raised in the context of the appeal, the Inspector concluded
that the balance should be struck in support of the grant of planning permission subject to conditions.

Procedural Issues and the Grounds in Brief.

Before the hearing of this case commenced, I advised the parties that two of the consultants who had
advised and appeared for the second defendants in this case were people with whom I had worked on
numerous occasions whilst I was still at the Bar and one of whom I knew well personally. None of the
parties raised any objection to this and the view appeared to be taken that given the nature of the
practice which I had at the bar and, therefore, the knowledge of people who worked within the
planning profession, together with the fact that these individuals were providing independent advice
and were not the parties themselves, there were no grounds upon which to express any concern in
relation to me hearing the case.

At the hearing of the case, there was an application by Mr Leader who appeared on behalf of the
claimant to amend the pleadings. No one objected to that course being taken and I granted permission.
In fact, as the argument evolved during the course of the case, the claimant's claim crystallised into
three grounds.

The first ground was that in accepting the second defendant's adjustments to the FOAN for vacancies
and second homes, the Inspector had unlawfully misapplied paragraph 47 of the framework, in that
this adjustment was contended to be a policy adjustment which was illegitimate when identifying the
FOAN for the purpose of calculating the five-year housing land supply. It was submitted that such
an allowance was not to be found in the Planning Practice Guidance which accompanies the
framework as a legitimate adjustment: in fact that document only regarded vacancies as a potential
source of supply.

The second ground was that in a number of respects, the Inspector's reasons were inadequate. This
ground focused in particular on four matters. Firstly, the Inspector's reasons in relation to the FOAN
and whether he had concluded it was 793 dwellings per annum or 872 dwellings per annum. Secondly,
small site windfalls and the reasons provided by the Inspector as to whether they were a legitimate
source of supply were said to be inadequate. Thirdly, the draft allocated sites which were emerging and
why the Inspector had discounted them were not the subject of any reasons provided by him. Fourthly,
and lastly, it was submitted that the reasons which had been provided to explain why the claimant was
a 20 per cent buffer authority, when in 2012 they had been found to be a five per cent authority, were
also not legally adequate.

The third ground was that bearing in mind the Inspector's inquisitorial role and his responsibility to use
the hearing as a process to test the evidence and delve into the issues to assist the decision making
process, it was unfair and inconsistent with that duty for him not to have taken time to read and absorb
the council's most recent material (which it was accepted he had not received) and then to reflect upon
whether his plan for the discussion actually required revision and whether there were other questions
which he ought to have posed.
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21. The law

22. Planning application are determined under section 70 of the Town and Country Planning Act 1990 and
section 38(6) of the Planning and Compulsory Purchase Act 2004. National planning policy is
a material consideration for the purposes of the exercise of this discretion. Interpretation of planning
policy, including national policy, is a matter of law (see Tesco Stores v Dundee City Council [2012]
UKSC 13). As I have set out above, paragraph 47 of the Framework was the subject of interpretation
in the Hunston Properties case, in particular in relation to how determination of the requirement for the
five-year housing land supply was to be approached a development control decision. The context of
that case was that it was a Green Belt case and the Inspector had concluded that the best available
figure for use in the five-year supply calculations was that which was derived from the revoked
Regional Strategy. That figure was the most recent independently tested housing figure which reflected
amongst other things the Green Belt policy constraint in the local authority's area. By contrast the
developer and appellant argued that a figure representing "full objectively assessed needs" for housing
should be used in the absence of any figure derived from any element of the development plan. In
giving the leading judgment of the Court of Appeal, Sir David Keene observed as follows:

"25. ... am not persuaded that the inspector was entitled to use a housing
requirement figure derived from a revoked plan, even as a proxy for what the
local plan process may produce eventually. The words in paragraph 47(1), "as
far as is consistent with the policies set out in this Framework" remind one
that the Framework is to be read as a whole, but their specific role in that sub-
paragraph seems to me to be related to the approach to be adopted in
producing the Local Plan. If one looks at what is said in that sub-paragraph, it
is advising local planning authorities:

"to ensure that their Local Plan meets the full, objectively assessed needs for
market and affordable housing in the housing market area, as far as is
consistent with the policies set out in this Framework."

That qualification contained in the last clause quoted is not qualifying
housing needs. It is qualifying the extent to which the Local Plan should go to
meet those needs. The needs assessment, objectively arrived at, is not affected
in advance of the production of the Local Plan, which will then set the
requirement figure.

26. Moreover, I accept Mr Stinchcombe QC's submissions for Hunston that it
is not for an inspector on a Section 78 appeal to seek to carry out some sort of
local plan process as part of determining the appeal, so as to arrive at a
constrained housing requirement figure. An inspector in that situation is not
in a position to carry out such an exercise in a proper fashion, since it is
impossible for any rounded assessment similar to the local plan process to be
done. That process is an elaborate one involving many parties who are not
present at or involved in the Section 78 appeal. I appreciate that the inspector
here was indeed using the figure from the revoked East of England Plan
merely as a proxy, but the government has expressly moved away from

a "top-down" approach of the kind which led to the figure of 360 housing
units required per annum. [ have some sympathy for the inspector, who was
seeking to interpret policies which were at best ambiguous when dealing with
the situation which existed here, but it seems to me to have been mistaken to
use a figure for housing requirements below the full objectively assessed
needs figure until such time as the Local Plan process came up with a
constrained figure.

27. 1t follows from this that I agree with the judge below that the inspector
erred by adopting such a constrained figure for housing need. It led her to find
that there was no shortfall in housing land supply in the district. She should
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have concluded, using the correct policy approach, that there was such a short
fall. The supply fell below the objectively assessed five year requirement.

28. However, that is not the end of the matter. The crucial question for

an inspector in such a case is not: is there a shortfall in housing land supply?
It is: have very special circumstances been demonstrated to outweigh the
Green Belt objection? As Mr Stinchcombe recognised in the course of

the hearing, such circumstances are not automatically demonstrated simply
because there is a less than five year supply of housing land. The judge in the
court below acknowledged as much at paragraph 30 of his judgment. Self-
evidently, one of the considerations to be reflected in the decision on "very
special circumstances" is likely to be the scale of the shortfall.

29. But there may be other factors as well. One of those is the planning
context in which that shortfall is to be seen. The context may be that the
district in question is subject on a considerable scale to policies protecting
much or most of the undeveloped land from development except in
exceptional or very special circumstances, where because such land is

an Area of Outstanding Natural Beauty, National Park or Green Belt. If that is
the case, then it may be wholly unsurprising that there is not a five year
supply of housing land when measured simply against the unvarnished
figures of household projections. A decision-maker would then be entitled to
conclude, if such were the planning judgment, that some degree of shortfall in
housing land supply, as measured simply by household formation rates, was
inevitable. That may well affect the weight to be attached to the shortfall."

23. That construction of the policy in paragraph 47 of the Framework was reflected by the Court of Appeal

in the plan making context in Solihull Metropolitan Borough Council v Gallagher Estates [2014]
EWCA Civ 1610. What the construction does not conclude upon, because the point did not arise, is

what the "varnish" is that is applied to the FOAN in order to reach the Framework compliant housing
requirement. Alternatively, what are the ingredients that are involved in making the FOAN? In the

context of this case, do they include vacancies and second homes? Those are the questions which arise

in Ground 1.

24. In respect of Ground 2, a number of essentially uncontroversial legal propositions are in play. The first
is the content of the duty to give reasons which is well-known and set out in the South Bucks v Porter
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no 2 [2004] UKHL 33 in the speech of Lord Brown at paragraph 36 in which he observed as follows.

"36. The reasons for a decision must be intelligible and they must be
adequate. They must enable the reader to understand why the matter was
decided as it was and what conclusions were reached on the "principle
important controversial issues", disclosing how any issue of law or fact was
resolved. Reasons can be briefly stated, the degree of particularity required
depending entirely on the nature of the issues falling for decision. The
reasoning must not give rise to a substantial doubt as to whether the decision-
maker erred in law, for example by misunderstanding some relevant policy or
some other important matter or by failing to reach a rational decision on
relevant grounds. But such adverse inference will not readily be drawn. The
reasons need refer only to the main issues in the dispute, not to every material
consideration. They should enable disappointed developers to assess their
prospects of the obtaining some alternative development permission, or, as
the case may be, their unsuccessful opponents to understand how the policy
or approach underlying the grant of permission may impact upon future such
applications. Decision letters must be read in a straightforward manner,
recognising that they are addressed to parties well aware of the issues
involved and the arguments advanced. A reasons challenge will only succeed
if the party aggrieved can satisfy the court that he is genuinely been
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substantially prejudiced by the failure to provide an adequately reasoned
decision."

25. In relation to consistency in decision making, the now classic formulation of that principle in
a planning context was given in the judgment of Mann LJ in the case of North Wiltshire District
Council v the Secretary of State for the Environment and Clover 65 P & C R 137 at page 145 as

"In this case the asserted material consideration is a previous appeal decision.
It was not disputed in argument that a previous appeal decision is capable of
being a material consideration. The proposition is in my judgment
indisputable. One important reason why previous decisions are capable of
being material is that like cases should be decided in a like manner so that
there is consistency in the appellate process. Consistency is self-evidently
important to both developers and development control authorities. But it is
also important for the purpose of securing public confidence in the operation
of the development control system. I do not suggest and it would be wrong to
do so, that like cases must be decided alike. An inspector must always
exercise his own judgment. He is therefore free upon consideration to
disagree with the judgment of another but before doing so he ought to have
regard to the importance of consistency and to give his reasons for departure
from the previous decision. To state that like cases should be decided alike
presupposes that the earlier case is alike and is not distinguishable in some
relevant respect. If it is distinguishable then it usually will lack materiality by
reference to consistency although it may be material in some other way.
Where it is indistinguishable, then ordinarily it must be a material
consideration. A practical test for the Inspector is to ask himself whether, if

I decide this case in a particular way am I necessarily agreeing or disagreeing
with some critical aspect of the decision in the previous case? The areas for
possible agreement or disagreement cannot be defined but they would include
interpretation of policies, aesthetic judgments and assessment of need. Where
there is disagreement then the inspector must weigh the previous decision and
give his reasons for departure from it. These can on occasion be short, for
example in the case of disagreement on aesthetics. On other occasions they
may have to be elaborate."

26. Consideration was given to the materiality of emerging allocations in a consultative version of a local
plan by Stewart-Smith J in the case of Wainhomes (South West) Holdings Limited v Secretary of State
[2013] *REWHC= 597. The framework provides an understanding of the definition "deliverable" in
footnote 11 as follows:

"11. To be considered deliverable, sites should >be available now, offer a
suitable location for development now and be achievable with a realistic
prospect that housing will be delivered on the site within five years and in
particular that development of the site is viable. Sites with planning
permission should be considered deliverable until permission expires, unless
there is clear evidence that schemes will not be implemented within 5 years,
for example they would not be viable, there is no longer a demand for the
type of units or sites have long term phasing plans."

27. Having set out some parameters for the interpretation of the question of whether a site was deliverable,
Stewart-Smith J went on to set out his conclusions in respect of emerging allocations as follows:
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"35. I would accept as a starting point that inclusion of a site in the eWCS or
the AMR is some evidence that the site is deliverable, since it should
normally be assumed that inclusion in the AMR is the result of the planning
authority's responsible attempt to comply with the requirement of [47] of the
NPPF to identify sites that are deliverable. However, the points identified in
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28. Ground 3 relates to the role of the Inspector at a hearing. The leading case in relation to this issue is

[34] above lead to the conclusion that inclusion in the eWCS or the AMR 1is
only a starting point. More importantly, in the absence of site specific
evidence, it cannot be either assumed or guaranteed that sites so included are
deliverable when they do not have planning permission and are known to be
subject to objections. To the contrary, in the absence of sites specific
evidence, the only safe assumption is that not all such sites are deliverable.
Whether they are or are not in fact deliverable within the meaning of [47]is
fact sensitive in each case; and it seems unlikely that evidence available to

an inspector will enable him to arrive at an exact determination of the number
of sites included in a draft plan but are as a matter of fact deliverable or not.
Although inclusion by the planning authority is some evidence that they are
deliverable, the weight to be attached to that inclusion can only be determined
by reference to the quality of the evidence base, the stage of process that the
draft document has reached and knowledge of the number and nature of
objections that may be outstanding. What cannot be assumed simply on the
basis of inclusion by the authority in a draft plan is that all such sites are
deliverable. Subject to that, the weight to be attached to the quality of the
authority's evidence base is a matter of planning judgment for the inspector,
and should be afforded all proper respect by the Court."

the case of Dyason v Secretary of State 75 P&CR 506. In giving the leading judgment of the Court of
Appeal Pill LJ stated at page 512 as follows:

29. Conclusions

"It is clear that at a hearing there is to be no formal cross-examination and
that a hearing is the suitable procedure where "there is no likelihood that
formal cross-examination will be needed to test the opposing cases". The
intention is to make the procedure "less daunting for unrepresented parties." It
is intended "eliminate or reduce the formalities of the traditional local

inquiry."

Planning permission having been refused, conflicting propositions and
evidence will often be placed before an inspector on appeal. Whatever
procedure is followed, the strength of the case can be determined only upon
an understanding of that case and by testing it with reference to propositions
in the opposing case. At a public local enquiry the Inspector, in performing
that task, usually has the benefit of cross-examination on behalf of the other
party. If cross-examination disappears, the need to examine propositions in
that way does not disappear with it. Further, the statutory right to be heard is
nullified unless, in some way, the strength of what one party says is not only
listened to by the tribunal but assessed for its own worth and in relation to
opposing contentions. There is a danger, upon the procedure now followed by
the Secretary of State for observing the right to be heard by holding a
"hearing", that the need for such consideration is forgotten. The danger is that
the "more relaxed" atmosphere could lead not to a "full and fair" hearing but
to a less than thorough examination of the issues. A relaxed hearing is not
necessarily a fair hearing. The hearing must not become so relaxed that the
rigorous examination essential to the determination of difficult questions may
be diluted. The absence of an accusatorial procedure places an inquisitorial
burden upon an Inspector."

30. As set out above, the allegation in Ground 1 is that the Inspector should not have included
an allowance for vacancies and second homes in the setting the FOAN. This involves considering what
material is relevant to establishing a FOAN. Firstly, to follow the interpretation of paragraph 47 of the
Framework set out above, a FOAN is not the figure for a housing requirement following the
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35.

application of the policies in the Framework. It is a figure for the assessment of housing needs prior to
the application of policy.

So what is the nature of a policy which may in a forward-planning context lead to the adjustment of
the housing needs assessment figure? Whilst Sir David Keene referred to a "constrained figure for
housing need" for example in paragraph 27 of Hunston, when a housing figure passes through the lens
of policy it may increase as well as decrease. It may decrease as a result of the application of policies
of constraint such as Green Belt or as a consequence of environmental designations such as an Area of
Outstanding Natural Beauty or designated European habitats; see for example footnote 9 to the
framework. Housing figures may also increase, for example, as a result of factors such as the desire to
foster regeneration led by residential development, or the intention to establish a growth area (as has
occurred over the years in some parts of the country). All these policies are environmental or socio-
economic in their nature and they are policies which are not associated with the calculation of the
FOAN. They influence the figure for the housing requirement to be determined in the forward
planning process and thereby create a figure "consistent with the policies set out in this Framework."

How then is the FOAN to be arrived at? It is important to read the Framework's paragraph 47 requiring
the local plan to meet "the full objectively assessed needs for market and affordable housing in the
housing market area" alongside paragraph 159 of the Framework which describes the means of
identifying the FOAN, namely the SHMA. It is appropriate, therefore, at this stage to note the terms of
paragraph 159 which goes hand in hand with paragraph 47. It provides as follows:

"159 Local planning authorities should have a clear understanding of housing
needs in their area. They should:

o prepare a Strategic Housing Market Assessment to assess their full housing needs,
working with neighbouring authorities where housing market areas cross
administrative boundaries. The Strategic Housing Market Assessment should
identify the scale and mix of housing and the range of tenures that the local
population is likely to need over the planned period which:

o meets household and population projections, taking account of migration and
demographic change;

o addresses the needs for all types of housing, including affordable housing and the
needs of different groups in the community (such as but not limited to, families with
children, older people, people with disabilities, service families and people wishing
to build their only homes); and

o caters for housing demand on the scale of housing supply necessary to meet this
demand."

This is clearly not a comprehensive description and further guidance is provided by the first defendant
in the Planning Practice Guidance, and in particular in this respect, in paragraphs with reference ID 2a-
001-20140306 to 2a-029-20140306.

In terms of the first element of the assessment in the first of the sub-bullet points in paragraph 159,
namely meeting household and population projections taking account of migration and demographic
change, the PPG illustrates that this is a statistical exercise involving a range of relevant data for which
there is no one set methodology, but which will involve elements of judgment about trends and the
interpretation and application of the empirical material available. These judgments will arise for
instance in relation to whether, for example, adjustments for local demography or household formation
rates are required (see paragraph ID 2a-014-20140306), and the extent and nature of adjustments for
market signals (see paragraph ID 2aa-018-20140306). Judgment will further be involved in taking
account of economic projections in undertaking this exercise.

At the second stage described by the second sub-bullet point in paragraph 159, the needs for types and
tenures of housing should be addressed. That includes the assessment of the need for affordable
housing as well as different forms of housing required to meet the needs of all parts of the community.
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Again, the PPG provides guidance as to how this stage of the assessment should be conducted,
including in some detail how the gross unmet need for affordable housing should be calculated. The
Framework makes clear these needs should be addressed in determining the FOAN, but neither the
Framework nor the PPG suggest that they have to be met in full when determining that FOAN. This is
no doubt because in practice very often the calculation of unmet affordable housing need will produce
a figure which the planning authority has little or no prospect of delivering in practice. That is because
the vast majority of delivery will occur as a proportion of open-market schemes and is therefore
dependent for its delivery upon market housing being developed. It is no doubt for this reason that the
PPG observes at paragraph ID 2a-208-20140306 as follows:

"The total affordable housing need should then be considered in the context
of its likely delivery as a proportion of mixed market and affordable housing
developments, given the probable percentage of affordable housing to be
delivered by market housing led developments. An increase in total housing
figures included in the local plan should be considered where it could help
deliver the required number of affordable homes."

This consideration of an increase to help deliver the required number of affordable homes, rather than
an instruction that the requirement be met in total, is consistent with the policy in paragraph 159 of the
Framework requiring that the SHMA "addresses" these needs in determining the FOAN. They should
have an important influence increasing the derived FOAN since they are significant factors in
providing for housing needs within an area.

Insofar as Hickinbottom J in the case of Oadby and Wigston Borough Council v Secretary of State
[2015] *REWHC 1879 might be taken in paragraph 34(ii) of his judgment to be suggesting that in
determining the FOAN, the total need for affordable housing must be met in full by its inclusion in the
FOAN I would respectfully disagree. Such a suggestion is not warranted by the Framework or the PPG
for the reasons which I have just set out. As Hickinbottom J found at paragraph 42 of that judgment,
what the Inspector did in that case was to exercise his planning judgment, firstly, to conclude that the
FOAN was higher than the council's figure and secondly, (again deploying planning judgment) to
arrive pragmatically at a figure for the FOAN in order for it to be used to assess the five-year housing
land supply. The council's figure was regarded by the Inspector in that case as being short because it
failed to properly take account of factors which should have been included in the FOAN, including
considering affordable housing need. Understood in this way, references to "policy on" and "policy
off" become a red herring. The appropriate figure was for the Inspector's judgment to determine taking
account of all the matters involved in finding the FOAN.

Thus, when paragraph 47 of the Framework requires the local plan to meet "the full objectively
assessed needs for market and affordable housing," that is the figure determined by the SHMA
required by the paragraph 159 of the Framework for the purpose of identifying the FOAN. That
process, guided by the PPG, seeks to meet household and population projections (taking account of
migration and demographic change), and to address the need for types of housing including affordable
housing. When a planning authority has undertaken or commissioned a SHMA, that will obviously be
an important piece of evidence, but it is not in and of itself conclusive. It will be debated and tested at
the local plan examination or (as in the present case) in appeals within the development control
process.

This is all background to answering the question of whether or not the Inspector was correct to include
second homes and vacancies in his assessment of the FOAN in this case. I am satisfied that he was.
These elements were empirically based from the 2011 census and indicated a trend whereby a certain
portion of the housing in the district was not in fact being used by the indigenous population, and
therefore was not available to meet housing need. He was therefore entitled to form the view as a
matter of judgment based on the empirical material that an allowance should be made for the prospect
of that trend continuing. It is true that this involves a judgment about applying the census-based figure
as a trend, but that in my view is precisely the kind of statistical judgment which is involved in
determining the FOAN and the Inspector was right to countenance it.
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Mr Leader contended that it was in reality the application of a policy, namely the perpetuation of the
existing quantum of existing homes and vacancies in the housing stock, and therefore as the
implementation of a policy it was not a legitimate exercise pursuant to paragraph 47. That argument is
ingenious but in my view clearly puts the matter the wrong way round. In the two-stage process
envisaged by paragraph 47, (that is to say in summary, firstly, determining the FOAN and secondly
applying policy to it), it will be entirely open to the claimant to impose a policy in the second stage to
arrest or reverse the number of vacancies or affordable homes in their planned housing stock and that
could potentially lead to a reduction in housing requirements. But taking account of the existing extent
of vacancy and second homes and projecting it forwards is clearly part of the statistical assessment of
housing needs and part and parcel of the FOAN equation at the first stage.

The PPG does not provide any specific guidance on this point related to vacancies and second homes.
That is to my mind unsurprising, as it could not begin to address every conceivable point which might
arise in this exercise. However, I have no doubt that the inclusion of vacancies and second homes is an
adjustment based on statistical data of a kind similar to those which are contemplated in the PPG. The
absence of this issue from the PPG does not therefore dissuade me from the view which I have
reached.

As I have indicated above, my attention was drawn to the fact that the PPG in paragraphs reference
ID3-012-20140306 and 3-039-20140306 does address the question of vacancies but in the context of
them forming an element of potential supply. It permits an allowance for bringing homes back into use
if that is supported by robust evidence from the planning authority. The existence of that guidance does
not however assist in answering the question which arises in this case. Simply because a reduction in
vacant homes has the potential to provide an element of supply does not render it illegitimate or
inadmissible to account for the existing trend of vacant or second homes as a factor influencing the
statistical exercise of determining the FOAN before supply questions arise.

As I have indicated, the elements of the PPG which address the question of the calculation of the
FOAN support the interpretation that finding the FOAN requires an analysis of the relevant statistical
and econometric data and trends. Against that background, there is no difficulty in concluding that
census data about vacancies and second homes are a species of the data to be taken into account in the
calculation. Ground 1 therefore fails.

That has implications for the remainder of the case. At the hearing of the appeal, the second defendant
produced a table setting out the various figures which were candidates for the five-year supply
calculation. The figure including second homes and vacancies for the five-year requirement as found
by the Inspector (and upheld under Ground 1) was 5,836 homes with a five per cent buffer and 6,670
homes with a 20 per cent buffer. Even if the claimant's supply figure was to be preferred in total, the
claimant could only demonstrate a five-year supply if the buffer was five per cent and not 20 per cent.
In short, therefore, the claimant would have to succeed on all other issues before the court in order to
succeed in showing they had a five-year supply once it is determined as I have that the Inspector made
the correct conclusion as to the appropriate figure for the FOAN.

Turning to Ground 2, it is convenient, therefore, to look first at the complaint which is raised about the
Inspector's reasoning in relation to the appropriate buffer. The context of that complaint is the 2012
Inspector's decision. The concern raised is that the decision that the claimant was a 20 per cent
authority is not adequately reasoned or explained in circumstances where the 2012 Inspector found
them to be a five per cent authority. How could it be that with such a short intervening period and little
by way of additional annual monitoring data that the outcome could be so different?

True it is that the Inspector did not directly address the conclusion of his colleague in 2012 but the
point appears in her decision, as will be seen from the quotation I have provided above,
uncontentiously and without explanation. As is clear from the North Wiltshire case, the Inspector was
not bound by it. In paragraph 9 of his decision letter, the Inspector sets out fully the reasons for his
judgment that the claimant has been responsible for persistent under delivery. That is in the form of the
claimant's failure to achieve the Core Strategy average for the past six years with an overall average
which was well below it. The Inspector notes the claimant's arguments about the long term trend but
observes that that long term trend is still behind the target with an accumulated shortfall to date. In my
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view his reasons are absolutely clear. Since the 2012 Inspector provided no reasons for her
conclusions, nothing further was required in my view to explain why the Inspector had decided as he
did.

The other reasons arguments within Ground 2 must start from the understanding that in paragraph 13
of the decision letter the Inspector accepted in entirety the calculation of the five-year housing land
supply undertaken by the second defendant and that there was but a 1.91 year housing land supply. In
that this figure was based upon the requirement figure employing the allowance for second homes and
vacancies as well as the backlog, there is no substance in the claimant's complaint that it is not clear
what figure the Inspector concluded upon. The derivation of the figures was clearly set out in the
evidence and did not in my view require setting out further in the decision letter as they were well-
known to the informed reader of the decision. The reasons for the conclusions which the Inspector
reached on the FOAN are fully set out in paragraph 7 of the decision letter, where he makes clear that
second homes and vacancies should be accounted for as part of the exercise of turning household
figures into dwelling numbers. In my view clear and sufficient reasoning was provided for his
decision.

To some extent the same analysis can be deployed in relation to the question of small windfalls. There
were two competing figures and in concluding that the supply was 1.91 years, the Inspector accepted
the second defendant's figure. In paragraph 11 of the decision letter he explains he is unpersuaded that
large site windfalls should be allowed for on the basis that the allocation process should identify most
of that type of site. He does not however, discount small site windfalls, and he includes the lower
figure adopted by the second defendant. As the hearing note discloses, the 268 figure was derived from
a five to ten year average of small site windfalls and the derivation of the figure was therefore known.

There is some concern, however, in my view, about what is absent from the reasoning. What is absent
is an explanation for the choice between the figures for small site windfalls which in my view could
and should have been provided, albeit briefly. That said, however, this was a dispute over but 202
dwellings which would not have affected the overall and critical conclusion as to whether or not a five-
year supply actually existed and therefore I am not persuaded that the claimant suffered any substantial
prejudice as a result of the absence of an explanation.

Finally in respect of Ground 2, the question arises as to the emerging site allocations. Here again, in
my view, the claimant has legitimate cause for concern since the Inspector's conclusions inferentially
reject their inclusion by his acceptance of the second defendant's calculation, but the reasons are
entirely silent as to why that is the case. The hearing note from the second defendant's consultant
records that there was discussion at the hearing about this element of housing supply, but there does
not appear any conclusion at all in the Inspector's decision as to why they where excluded. Perhaps in
the light of Wainhomes case, and given the very embryonic nature of the allocations in a plan which
had yet to be consulted upon and about which objections were unknown, it is possible to hazard

a guess as to why the Inspector would have afforded them no weight and excluded them. But that
would be speculation and in my view it was a matter which required some, albeit brief, explanation.
Again this was a failing in the reasoning but again it did not cause any genuine or substantial prejudice
to the claimant as in the light of earlier matters even including this source of housing would not have
affected the important and determinative question of whether or not the claimant had provided for

a five-year housing land supply. In those circumstances ground 2 must fail.

Turning to Ground 3, it is important to separate off what Ground 3 is not about at the outset. At one
point before the hearing and in the written arguments it appeared to be suggested that this ground
might be about whether the claimant, and in particular Mr Jermany, should have asked for an
adjournment. It is not about that issue and in my view no possible criticism could be raised in relation
to Mr Jermany's approach to the hearing. Indeed it is fair to recall that Mr Simons, who appeared on
behalf of the first defendant, endorsed that approach and was rightly keen during the course of his
submissions to point out that there was no criticism of Mr Jermany's conduct or participation at the
hearing.

The point is this. At the hearing the Inspector is in charge, and the purpose of the hearing is for the
Inspector to test and explore the evidence with the assistance of the parties and by means of a
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structured discussion of the issues. This is the substance of his inquisitorial role identified in the case
of Dyason. It is of course open to the parties if they feel disadvantaged, or that an event has occurred
in the procedure which renders it unfair, to ask for an adjournment or for some other suitable relief
from the Inspector. But at all times it is for the Inspector to be on top of matters and ultimately if he
cannot discharge his inquisitorial duty because of late material, then he must adjourn or regulate the
procedure accordingly. There is a sense in which that analysis of the approach and involvement of the
Inspector at the hearing is an answer to the claimant's complaint. They may well feel (and others might
agree) that it would have been prudent for the Inspector to take a little time to read the material which
he had only just received and to give consideration to whether or not the agenda or the questions he
wish to explore needed to be adjusted, but ultimately that was a matter for his judgment. He clearly
considered that he could explore the issues and get what he needed from the debate without doing so.

There is a risk in not taking time to assimilate the material and that risk is obvious. It may be that on
mature reflection the material may not have been properly or fully understood which may lead to
proceedings needing to be reopened. Worse still, it may lead to erroneous decisions or decisions that
are based on a misconception about the evidence. However, those risks did not materialize in this case.
I am not prepared to accept that the absence of reasoning which I have set out above is evidence of that
failure or evidence of an unfair procedure and a failure to properly discharge the inquisitorial burden.
Those failures are rather simply the failure to provide fuller explanation of conclusions in relation to
issues which there is no doubt the Inspector fully understood. Thus there was no unfairness in the
procedure nor did the Inspector fail to discharge his inquisitorial role in undertaking the hearing
adopting the procedure which he did.

For reasons which I have set out above, each of the three grounds on which this claim has been
advanced by the claimant must be dismissed.
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Table A2.1

Affordable Housing Pipeline

Ref

Site Name

Ward

NI Affordable

BP 5Yr Affordable

Notes

Total Pipeline

NI est. 5 year delivery

BBEO1

Wesley Street

Bamber Bridge East

0

9

Completed

0

0

McKenzie Arms

Bamber Bridge East

15

BP not considered. Site has full PP, in control of the Council which is
intending to deliver in the 5 year period.

15

15

2057

Pearson House

Bamber Bridge West

9

No dispute

9

9

2079

Olive Farm

Coupe Gr & Gregson Ln

30

30

No dispute

30

30

Brindle Rd (P1 Persimmon)

Coupe Gr & Gregson Ln

78

12

Full PP (07/2017/2325/FUL) for 261 dwellings incl 30% AH granted at appeal
Dec-18. Council expects 1st completions 2023/4 and 40 dwellings in 5 year
period. BP assumptions consistent with phased delivery of AH which is
considered reasonable for this site.

78

12

BBEO2c

Brindle Rd (P2 Bellway)

Coupe Gr & Gregson Ln

39

38

Full PP granted at appeal for 193 dwellings on 31st Aug 2018
(07/2017/2900/FUL). Under construction. Council expects 170 units (i.e.
remaining dwellings) in the 5 year period. Site not disputed

39

39

Grasmere Avenue

Farington East

17

Affordable units completed

Cuerden Strategic Site

Farington East

38

Not included as deliverable site in the Council's 5YLS and therefore not
assumed to deliver in 5 year period.

38

FW02g

Croston Road (Kier)

Farington West

27

24

Has RM consent (07/2019/2313/REM) dated June 2019 for 174 units. U/C.
157 units to be delivered in the 5 year period. RP handover schedule
confirms all AH will be delivered by 2024, with S106 requiring all AH to be
constructed prior to occupation of 118th home.

27

27

FWO02a(i)

Croston Road (Keepmoat)

Farington West

96

31

Croston Road (Keepmoat)

Farington West

36

Total AH delivery = 96, this incudes 15% AH on main site of 399
(07/2020/00544/REM) and 30% on additional land parcels of 121
(07/2020/00552/FUL) but will be delivered in a blended way across the site
as a whole and so not split in accordance with the permissions. RP
programme scheduled 66 AH completions within Phase 1 between Apr 21
and Mar 25.

132

66

FW02

Croston Road (Miller)

Farington West

Completed

MS02

Test Track (Phase 2)

Moss Side

59

11

Hybrid consent, including detailed for 1st phase of 197 dwellings and outline
for between 653-753 dwellings (07/2017/3361/ORM) granted Nov 2019. 105
of the 197 in Phase 1 included in 5YLS. David Wilson and Barratts Outlets. On
pro-rata basis, 31 would be delivered in 5 year period. S106 anticpates 41 AH
completions by occupation of 97 market homes = minimum 138 completions.

59

31

MS02

Test Track (Phases 3-5)

Moss Side

226

Doesn't appear to have been included in HLS. Outline only. Not included
delivery from this site within 5 year period.

226

LOWO1b

Altcar Lane (Redrow P1)

Seven Stars

47

30

RM consent and under construction (07/2020/00935/REM and
07/2018/1674/REM). Overall capacity for 246 dwellings, of which 9
completed in 2019/20. Council assumes 151 completions in 5 year period.
20% on-site affordable and 10% offsite. Developer projections anticipate all
AH to be completed by 2024

47

47

Altcar Lane (Redrow P2)

Seven Stars

31

Remaining land with outline consent. Does not appear to be included in 5YLS

31

LOWO1la

Altcar Lane (Lovell)

Seven Stars

39

32

RM granted for 200 dwellings in Sept 2018 (07/2018/3247/REM). 159 units
remaining of which all expected to be built in 5 year period. Lovell are Homes
England delivery partner.

39

39

Gas Works

Walton le dale West

28

18

RM consent for 281 dwellings from 2015 (07/2015/0315/REM) to Morris
Homes. 236 dwellings remained at base date of which 175 expected in the 5
year period at 35 dpa. All AH to be completed prior to occupation of 202
(80%) market, and therefore all AH would be completed within 5yrs.

28

28

Total

798

264

798

343

14



	NI Rebuttal Final (02.03.21)
	Kings Lynn v Elm Park
	NI Rebuttal Final (02.03.21)

